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Attorneys should explain all of the divorce process options to a consult. While you may 
feel uncomfortable trying to “sell” collaborative to a client, don’t think of it that way. Just 
explain the benefits of CP, and because you are passionate about it, your clients will be more 
inclined to want to choose it for their domestic dispute.  

 
HE SAID/SHE SAID 

(PITCH THE CHOICES I) 
 
Tracey first came to our office wearing a long, bright, flouncy skirt with a loose-fitting 

top and Birkenstock sandals. With big curly/frizzy hair, she looked almost like a gypsy. On 
first appearances, she looked like someone who would appreciate the collaborative process 
for its creativity and attention to the emotions and mental wellbeing of the clients. I thought 
that she’d value the more holistic approach to divorce.  

After we had introduced ourselves, and some preliminary chat, I told Tracey: 
 

There are several post-judgment options available to a divorced 
couple, and I want to explain them to you now so that you are 
able to make an educated decision about which one you would 
like to use. Am I correct to assume that you and your ex are 
unable to come to a post-judgment agreement on your own? 

 
Tracey nodded, so I continued: 
 

Well, in that case, you could hire one attorney to negotiate a 
post-judgment agreement between you and your ex. But you 
must both be mindful that the attorney only represents the 
interests of the spouse who retained her. Assuming that the 
lawyer and the spouse who is unrepresented (called “pro se”) 
ultimately reach a settlement agreement, the other spouse may 
then retain counsel to review the agreement prepared by the 
first and to advise him of its potential effects. 

 
Tracey replied, “I think I would feel most comfortable if we each had our own 

attorneys negotiating for us. Is that possible?”  
I explained: 
 



OPEN FOR BUSINESS: CHANGING THE WAY THE WORLD GETS DIVORCED 

68 

Yes. This alternative is frequently called cooperative dispute 
resolution. Sometimes both spouses retain lawyers to represent 
them in negotiating the terms of their post-judgment 
agreement. Cooperative is a principles-based dispute resolution 
process in which both spouses are represented by attorneys. It 
is settlement-focused, but leaves open the possibility of 
litigation if, and only if, it is absolutely necessary.  
 
This process supports the spouses’ efforts to keep their 
negotiations respectful and friendly, for the sake of their 
families, their mutual friends, and their own senses of self-
worth. It reassures clients that their attorneys will try to settle 
the case. Assuming that both lawyers respect each other and can 
work well together, it minimizes inefficiency and unnecessary 
costs while fostering civility and respect between the spouses. 

 
Inquisitively, Tracey asked, “What happens if we hit a wall in our negotiations? Are 

there any other options that do not require litigation?” 
 

Yes. Mediation is a dispute resolution process in which an 
impartial person (the ‘mediator’) facilitates settlement 
negotiations between the two spouses. The mediator may be an 
attorney, a licensed mental health counselor, a certified public 
accountant, or some other specially-trained professional. The 
critical elements are that he is trained to mediate and neutral; 
and he does not represent either spouse.  
 
When considering which type of mediator to retain, you should 
consider your primary issues. If you have children, for example, 
a counselor may be best because he is better trained to 
understand the developmental stages of children. If your issues 
are primarily financial, you may wish to hire a financial 
professional of some kind. 

 
Mediation can be used in any of the alternative situations that 
we already discussed. In mediation, the couple, either together 
or separately, either with counsel or without, sits with the 
mediator to work out their agreement.  

 
Mediation is intended to be interest-based, rather than 
positional. However, if the spouses were not able to achieve 
their post-judgment agreement through any of the first four 
negotiation processes, it is likely because they are not able to 
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back down from their “positions,” and to identify their 
“interests” without the help of a very talented mediator. In any 
event, an attorney will best understand the legal ramifications 
of your agreement, and, even if you retain a counselor or 
financial professional to mediate the details between just you 
two, you may still want to engage a lawyer to review your 
settlement agreement before it becomes official. 

 
Biting her nails and looking concerned, Tracey asked, “What other options are there 

that do not require litigation?”  
“Have you heard of collaborative practice?” I countered. Tracey shook her head “no,” 

so I explained: 
 

CP is a negotiation process that also occurs outside of court but 
is specifically structured to ensure respectful and efficient 
meetings between the two spouses. The focus and objective of 
collaborative practice is to produce solutions that meet both 
spouses’ needs, and those of their children, if any, within a safe 
and confidential setting.  

 
Most dispute resolution processes address only the legal and 
financial issues between the parties. With post-judgment 
matters, often times, the spouses have already taken care of the 
emotional element during their dissolution of marriage 
proceedings. If not, however, the collaborative process enables 
a couple to resolve their issues legally, financially, and 
emotionally, without sacrificing those relationships that they 
value most, as so often happens in court. 

 
CP is based on three driving principles: the participants’ pledge 
not to go to court (i.e. to war); their pledge to an open and 
transparent, but private and confidential exchange of 
information; and solutions customized by the participants to 
account for the highest priorities of the adults, their children, 
and any other interested parties.  

 
In CP, the participants each retain a lawyer, as well as a team of 
other professionals who are neutral, usually a financial 
professional, at least one facilitator, and sometimes a child 
specialist. All CP team members, including the lawyers, should 
be specially-trained in the collaborative paradigm, although a 
team may agree to the choice of a professional who has not yet 
been trained collaboratively, if they believe that they can 
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collaborate with the nominee and that he will contribute to a 
successful collaboration. 

 
CP consists of a series of meetings, between each client and each 
neutral professional, between each client and his or her 
attorney, sometimes between both clients and each neutral 
professional, and almost always of the full team, i.e. neutrals, 
lawyers, and both clients. These meetings are intended to be 
non-confrontational, and to focus on the shared primary goal of 
finding acceptable resolution between the clients. Like the 
neutral team members, collaborative lawyers are trained to 
work with one another and the clients to manage 
communications, to ensure that each client is heard, and to 
explore each issue and possible solution fully. CP does not rely 
on court-imposed resolutions but instead permits the clients to 
negotiate in a safe and structured atmosphere of honesty, 
cooperation, integrity, and professionalism geared toward the 
future well-being of the restructured family.  

 
The critical element of the collaborative process that 
distinguishes it from any other is that the collaborative 
attorneys will withdraw and the spouses must retain separate 
trial attorneys if any adversarial proceedings ensue. This 
assures that everyone involved in the process is committed 
solely to the collaboration and its goals; no one splits his or her 
attention between collaborating and preparing for possible 
litigation in the event that the CP is terminated. 

 
While participants may be more comfortable with the idea that 
they won’t lose their attorneys if they cannot settle, the fact that 
the spouses in the other divorce options can easily choose 
litigation over settlement means that reaching a settlement is 
less likely than in the collaborative model. 

 
Furthermore, while there are many ethical lawyers out there, 
many of them simply do not understand that we all have a 
conflict with our clients; we want to make money and our clients 
want to save money. The collaborative process eliminates the 
majority of this conflict by eliminating the lawyer’s ability to 
“stir the pot,” whether by design or by accident. The lawyer’s 
sole job in the collaborative model is to help the clients satisfy 
their interests and settle their post-judgment issues. If he fails 
in that task and the collaboration terminates, then he loses his 
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job. The spouses then proceed to a conventional courtroom 
battle. 

 
Tracey nodded, “That’s the method in which I’m most interested. I’ve already been to 

court, and it was not fun!”  
I continued: 
 

Sure. In spite of the plethora of courtless choices, the traditional 
post-judgment method is litigation, primarily because most 
people are unaware of these choices. With the advent of the 
internet, folks are becoming more educated, but while the vast 
majority of litigating parties end up settling, many issues are 
still tried in the courtroom; settlements only come after 
ceaseless courtroom battles on which countless dollars have 
been spent and endless time wasted. Rather than trying to settle 
matters amicably, attorneys file motions for even the simplest 
of issues. Parties play discovery games, refusing to provide 
financial documents so that the other side has to chase them 
down. The process tends to be expensive and hostile. It can 
destroy families who are already emotionally taxed and at odds 
with one another. And it fails to account for the fact that, in 
family law, once the post-judgment issues are finalized, the 
parties still have to deal with one another if children are 
involved. 

 
Wisely, Tracey asked, “How does collaborative resolution compare to traditional 

litigation?”  
Smiling, I responded: 
 

Studies that compare the collaborative model with the 
conventional courtroom model demonstrate that it: 1) costs 
less; 2) takes less time; 3) is private and confidential; 4) causes 
less stress; 5) preserves relationships; and 6) produces 
customized results by which the former spouses are more likely 
to abide going forward. 

 
Tracey began to look more relaxed as she asked, “Are there any other reasons why 

collaboration is a better option than litigation?”  
 

Couples often feel more confident with this process because 
they receive the guidance of neutral professionals in whom they 
can both repose their trust, and of their own attorneys, who 
advocate on their behalves, but in a non-adversarial and 
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collaborative fashion. Thus, they avoid the mudslinging 
common to litigation. Considering that many couples, especially 
those with children, must continue their relationships going 
forward, it benefits them to proceed with their post-judgment 
issues in a supportive and safe environment. Additionally, 
collaborative participants don’t leave their fates to a judge who 
doesn’t know them or their kids, or share their values, and who 
is only able to see a snapshot of their lives. Moreover, domestic 
disputes are costly, and the collaborative approach provides a 
less expensive method of resolving those issues. 

 
Because the commitment not to go to court is a formal 
agreement rather than just a promise, it builds trust . . . which 
helps both participants get the results they want. The pledge 
incentivizes participants to work toward a settlement rather 
than giving up on the collaboration, falling back on the 
courtroom option, and surrendering their attorneys. This is a 
positive force, chosen by the spouses, because, in the vast 
majority of cases, reaching a collaborative settlement is a better 
alternative than relying on a judge to render a fair judgment that 
may or may not work for both of them.  

 
Key is the transparency agreement; they will share information 
and openly communicate with each other. If a client declines to 
disclose relevant information, after attempting to convince him 
to do so, his attorney must bow out from the process. The pledge 
to be transparent not only helps the participants to trust one 
another so that they can effectively negotiate, but it saves time 
and money because the participants are not required to hunt 
down documents and engage in traditional courtroom 
discovery techniques. 

 
The collaborative team helps the participants negotiate their 
interests, rather than their positions. If a spouse insists on a 
specific outcome, she is taking a position, rather than 
negotiating her interest. If the other spouse takes the opposite 
position, they must deadlock. However, if the participants each 
discuss their underlying interests, they are likely to uncover 
different outcomes. They will first identify goals and then 
brainstorm multiple options to meet those goals, rather than a 
single option that satisfies only one position. 

 
Running her fingers through her curls, Tracey questioned, “How do I know if 
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collaborative is right for me?” 
 

When determining whether collaborative practice is 
appropriate, it is crucial to evaluate expectations and ability to 
listen to the needs of your ex. The collaborative process only 
works if all participants participate with honesty. Couples must 
act with maturity and respect. Many participants find this 
requirement especially challenging because emotions are so 
involved. But a good collaborative team will guide them to focus 
on their most important issues. The participants should 
understand that they are working together, rather than against 
one another. 

 
“How do I get my ex to agree to the collaborative process?” Tracey inquired. 
“If your ex has not yet hired an attorney, I can speak with him and explain the process. 

If he has retained counsel, I can speak with his attorney about it.” 
Looking much calmer now as she nibbled on a fresh-baked cookie, Tracey asked, 

“What happens if he does agree to collaborative?” 
 

Once the participants have agreed to proceed with the 
collaborative process, their attorneys assemble neutral 
professionals for assistance. Almost always, they retain a mental 
health professional to work with the participants, both 
separately and together, not as a therapist, but as a facilitator to 
teach the participants to more effectively communicate, to 
problem-solve, and to co-parent successfully. 

 
They are also likely to retain a financial professional who can 
help with post-judgment child support and alimony issues. This 
neutral is especially helpful, too, when it comes to divvying up 
assets, but, of course, that’s not an issue for you two. 

 
Grabbing another cookie, Tracey asked, “What are collaborative team meetings like?” 
 

They are non-combative. Prior to each meeting, the attorneys 
confer with their own clients and with the rest of the team to 
determine the agenda, so that there are no surprises about what 
will be discussed. The team professionals determine the 
optimum means to ensure that the meeting runs effectively and 
that the issues are strategically raised at the best possible times.  

 
During the meeting, the team assigns tasks to the participants 
that they must perform before the next meeting so that each 
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spouse has full knowledge of the issues. Often, the team will ask 
that the participants sign the minutes taken at each meeting.  

 
After each meeting, the attorneys will meet with their respective 
clients to get feedback and to answer questions. The entire team 
will also meet to debrief and for constructive criticism.  

 
I paused for a moment. “So, what do you think?” I finally inquired. 
 
Tracey stared up at the ceiling for a moment and then a small smile spread across her 

face, “I think that the collaborative option sounds great. Let’s see if my ex will agree to 
proceed that way. I would be so relieved to not have to go to court and to know that a team 
of professionals was helping us with these very important decisions.” 

 
I think you’ve made the right decision. Once you’ve signed our 
collaborative retainer agreement and paid the retainer fee, 
which by the way, is only $5,000 as compared to our $10,000 
trial retainer, I’ll contact your husband’s attorney and see if they 
will agree to proceed collaboratively. 

 
We then proceeded to discuss Tracey’s case. Tracey’s post-judgment case was a 

classic example of “he said/she said.” He said “tomato,” she said “tomahto.” Each ex-spouse 
seemed to interpret every situation in very different ways. Dick’s perception was not 
Tracey’s reality, and vice versa. Despite their differing ideas about the past, they both knew 
that things needed to change in the future.  

Example #1: Tracey believed that her ex-husband, Dick, had disengaged from their 
marriage and parenthood after her second pregnancy. Dick believed Tracey was emotionally 
unstable and had dictated his life since early in their marriage.  

Example #2: Tracey remembered that she became pregnant with their second child 
while taking the pill and was unaware of the pregnancy for five months. She didn’t think that 
Dick ever wanted children. No surprise, Dick remembered things a bit differently. He recalled 
that Tracey had invited her aunt from Guyana to come care for their child, and that her aunt 
thought she was coming to care for two children, so Tracey demanded that they needed to 
get pregnant with their second child before she arrived. 

Example #3: Tracey demanded that the children needed their passports because their 
daughter had a senior class trip out of the country. Dick was unaware of any out-of-country 
travel plans for their daughter, and he did not feel that the children needed their passports. 
He was concerned that Tracey was planning to abscond with the children. 

Luckily, Dick agreed to proceed collaboratively, and he retained a professional with 
whom my office worked often. Randy was not your typical suit-wearing, briefcase-carrying 
attorney. More often than not, you’d find him in a pair of dark denim jeans, even in the 
courtrooms of the judges with whom he could get away with such attire. He always looked 
nice, just not lawyerly. He wore slim-fitted, buttoned-down, collared shirts, often the type 
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where the sleeves rolled up with a different funky pattern than the rest of the shirt. He never 
seemed to wear the same one twice. Having majored in psychology in undergrad, he was 
quickly making a name for himself in the collaborative community. I was happy to work with 
him again. Together, we retained a facilitator and a neutral health practitioner. 

Gus, the facilitator, was new to the collaborative process, having just been trained. 
But he was used to volatile litigation as a frequent custodial evaluator. During the training, 
he had explained to me how destructive he found litigation to be and that he was excited 
about a different approach that focused more on the wellbeing of the children and parents. I 
knew he’d be perfect for this case. He was extremely tall, over 6’6”, and his bushy hair only 
added to his height. He dressed nicely, but his pants were always a bit too short. I guess he 
couldn’t help it! 

During the first professionals’ teleconference, Gus advised us:  
 

We need to focus on determining a reasonable and clearly 
delineated timesharing schedule, educating the parents with 
regard to communications regarding the children, and re-
calculating child support. This is a high conflict situation. The 
clients had a parenting plan and child support in place, but they 
just aren’t working, and both need to be amended.  

 
We decided to hold our meetings at Gus’ office because it was central to the clients 

and to most of the professionals, and because the office was decorated in a soothing, non-
intimidating way. Gus had inherited his grandmother’s home located in a partial residential 
area that was slowly being zoned for professional offices. It was on a charming brick street 
with graceful, willowy tree branches arcing overhead.  

As I pulled up to our first team meeting, I was pleased to find that there was plenty of 
free parking right outside the office. I didn’t want the clients to stress about where to park.  

I had arrived early so that I was there before my client arrived; I wanted time to make 
sure she was calm before the meeting began. I rang the doorbell to the office, and a petite, 
blond woman answered the door with a smile and a wiggly Yorkshire terrier at her side. I 
love dogs, so I immediately picked him up for kisses. I noticed the smell of freshly-picked 
Magnolias in the air, and I saw a beautiful vase of them sitting on a table in the entryway. 
Enya played softly in the background.  

“My name is Juliana,” said the receptionist. “It’s wonderful to meet you. Gus has said 
so many great things about you. Let me give you a tour of the office before your client 
arrives.” 

“I would love that.” 
As she showed me the office, Juliana pointed out the local artwork and pictures of Gus’ 

family, as well as of her own. She introduced me to another psychologist who shared office 
space. I could tell she was proud of her boss and of where she worked. 

As we toured the kitchen, she asked, “Would you like a beverage? Perhaps a coffee, 
tea, soda, or water?”  

“I would love water,” I responded. 
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We ended our tour in the conference room. “Can I get you anything like paper, pens, 
or the WIFI password?” asked Juliana.  

“No thanks,” I replied. Juliana smiled and left. I waited for my client and the rest of the 
team. When my client arrived, she was calm and ready to begin. 

During the first full team meeting, it became apparent that the current parenting plan 
and timesharing schedule were too vague. Dick, who wore a military haircut, khakis, and a 
Polo shirt buttoned to the top, complained, “Tracey micromanages my timesharing. Recently, 
the days have been determined more by Tracey (sometimes due to the children’s activities) 
than by me.” When asked if this was true, Tracey admitted:  

 
I guess I do schedule appointments for the children during 
Dick’s timesharing. But Dick simply demands that I keep the 
children if he has a conflict. He doesn’t care that I might have 
other plans.  

 
But now, Dick wanted additional timesharing and a stable schedule. He explained: 
 

I have a new job and can finally guarantee my work schedule, so 
the timesharing can be more set in stone. During the divorce, I 
did not have control of my schedule, so I requested only four 
overnights per month that varied contingent on my work 
schedule. But my new job allows me to have more time with the 
children.  

 
Gus asked if Tracey would be open to Dick having more time. She replied: 
 

I’ve always been open to that. I think that it’s important for the 
children to have a good, close relationship with their father. 
Since the divorce, I have offered both Dick and the children 
repeatedly to change the timesharing agreement. I was willing 
to do that for the best interest of the children, but everyone 
wanted to keep it as it was, so we did. I would like an alternating 
weekend schedule. I have a new job as an office manager for a 
security company, so I, too, have a more consistent schedule.  

 
Furthermore, guidelines needed to be put in place for the parents’ communication 

patterns. When Gus asked the clients to explain the problem, Tracey explained: 
 

When Dick moved out of the marital home four years ago, the 
co-parenting went reasonably well for about a year until he got 
involved with his girlfriend. Now, he refuses to respond to my 
emails promptly and often conveys information through the 
kids.  
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Dick elaborated: 
 

I am only comfortable communicating with Tracey via email or 
text so that I have a record of what has been said. Since our 
separation, she has misinterpreted and changed the things that 
I have said to her, so I think it is important to have a record.  
 
Oh, and I don’t talk to the children about the divorce or 
parenting issues. Tracey does that. Not me.  

 
Gus asked if there were any additional concerns, and Tracey immediately spoke up: 
 

I am very concerned that Dick drives too aggressively with the 
children in the car. During a recent visit, he put the kid’s safety 
at risk, using one vehicle to transport six teenage children and 
three adults several times. No one wore seatbelts. He told our 
son, who often gets car sick, to just “get over it.”  

 
Dick cut in: 
 

Well that’s not really what happened. It was a 10-passenger 
cargo van. Everyone had a seat with a seatbelt. I tried to get them 
all to wear them. I told Brandon to “get over it” because he was 
upset and throwing a fit because I didn’t let him get a milkshake 
at McDonalds. I knew that would make him car sick.  

 
Tracey rolled her eyes, “You have an explanation for everything.” 
“That’s because you always immediately jump to the worse conclusion, and you’re 

never right about what really happened,” Dick angrily replied. 
Tracey continued: 
 

Well I’m also concerned that you argue with your hussy 
girlfriend in front of the children. And the kids have told me on 
several occasions that you took them into bars. And you’re 
addicted to pornography!  

 
“I am not! I watch it occasionally, but it doesn’t intrude on my other responsibilities. 

You’re just a prude! As for that other stuff, I won’t even respond,” he replied. 
“That’s because you don’t have a good response because it’s all true!” yelled Tracey. 
 Dick spoke even louder, “Well, you are a psycho stalker! You were even arrested and 

charged with felony stalking of your boss.”  
Finally, Gus broke in, “Okay everyone, emotions are running really high now. I think 
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it’s good that we got all of this out on the table. But now we need to move on. I think it’s time 
for the clients to caucus with their attorneys and perhaps me. I want everyone to speak 
positively to one another and remember that we are here to resolve issues, not to create new 
ones.  

I brought Tracey into a separate room, and Gus followed. “Tracey,” I asked, “what is 
this that Dick was saying about you being arrested for stalking your boss?”  

She hung her head and explained,  
 

I’m on misdemeanor probation for stalking. I admitted guilt in a 
plea bargain. The whole situation was really embarrassing. It 
was a misunderstanding, but I do understand now that I was out 
of line and acted inappropriately.  
 
I had been secretly dating my boss, and when he suddenly 
stopped our relationship, I had a hard time dealing with it. 
During that time, it was really difficult for me, and I asked Dick 
if he wanted the children. He did not. I asked the kids if they 
wanted to live with Dick and visit with me, but they did not. 
Time has passed, and I’ve dealt with it, it has not affected the 
kids, and we’ve moved on. But Dick won’t let it go and keeps 
holding it against me. It’s really embarrassing and upsetting.  

 
“Wow,” I replied, “thank you for that explanation. I can understand that must have 

been a very difficult time for you. Gus, correct me if I’m wrong, but I think that it would be 
beneficial for us to discuss this more openly and calmly with the full team.” 

“I agree. Tracey, do you think that you can do that?” Gus asked.  
“Yeah, I’m okay with that,” Tracey responded. 
We walked back into the room, and the rest of the team, Dick included, was already 

in their seats. As we walked in, Tracey began talking,  
 

Dick, you know the stalking incident was very hard on me. I have 
moved past it, but I feel like you won’t. You just hold it over my 
head, and it affects our relationship. I’m always afraid that 
you’re going to bring it up in front of the children or strangers. I 
feel like you think that you’re better than me because I’ve had 
this unfortunate experience. I just want to move on, but I can’t 
until you promise me you’ll let it go too. 

 
By the end of her speech, Tracey was pleading with tears in her eyes. Dick’s eyes were 

a little wet too. It was obvious to everyone that he had once really cared for this woman. He 
replied, 

 
I didn’t know how much my actions were affecting you, but I 
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guess that I see your point. It must have been very embarrassing 
for you, and me constantly rubbing it in your face can’t help. I 
know that I tend to push your buttons, but that’s not helpful for 
either of us, and I want to work on not doing that anymore. I 
think that if we have a parenting plan that we’re both happier 
with, we’ll treat each other better either. 

 
Gus praised the spouses for really making a breakthrough, “I can’t tell you how proud 

I am of the two of you today and of the progress we have made. I am going to meet with your 
children and then I’ll recommend a parenting plan.” We ended the meeting but scheduled a 
time to return in two weeks.  

Gus spoke with the teenage children, and they indicated that they wanted flexibility 
in their timesharing. Both children were highly motivated and advanced academically. 
Bridget was a senior at Morton High School and would graduate early at seventeen. Tracey 
complained that Dick did not support the children’s academic goals as he did not go to 
college. Tracey was concerned that with Dad’s work schedule and the children’s nearly four 
hours of daily homework, he would not have time to assist the kids with their work. 

The parents were both worried about the children’s wellbeing. Bridget, who was 
sixteen, had already suffered two minor episodes of an eating disorder, and now she was 
showing signs again of not wanting to eat. Brandon, their fourteen-year-old, shut down and 
would not express his feelings. When stressed in the past, his grades have been poor and he 
only feels safe sleeping in his mom’s room.  

The full team met again, and again, we made great progress. The spouses actually 
agreed to a revised timesharing schedule, as well as the consequent change in the child 
support. And, having achieved a final resolution, I took charge of sending in the supplemental 
final judgment for execution by the judge. We were done.  

Unfortunately, our clients immediately ran into difficulties. Despite Dick’s promise 
that he wanted to move forward in a positive manner, according to Tracey, he told the 
children the wrong schedule. He told them that they had to take the bus to him on Fridays 
instead of him picking them up from Tracey’s at 6:00 pm. And then, he didn’t even know 
which bus they would need to take. He refused to follow what was discussed during the 
collaborative meeting. He canceled a meeting with his therapist for the children, he did not 
fix Bridget’s door as promised, and he did not give the children a set of keys. So, when the 
children took the bus, they waited outside his home from 3:30 p.m. until Dick got home from 
work.  

Tracey called me, and she was irate. She explained, 
 

It’s absolutely unsafe for the kids to wait outside his home like 
that, and I won’t have it. Because he was not compliant with the 
new plan, I want to revert back to the old schedule or fight for 
full custody. It’s really just all about Dick’s financial 
responsibilities for the children. But I don’t care. With my 
parents’ assistance, I don’t need his financial assistance. I want 
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to go to court! 
 
I explained, 
 

But Tracey, it is unlikely that the court will order something like 
that, and it’s just not appropriate in this situation. And your kids 
are so near the age of majority, it’s just not a smart thing to 
spend money on. Please reconsider. Talk to Gus. Go to a court 
hearing in another case and see what really happens. Take some 
time before you decide you want to go to court. Remember that 
I can’t represent you if you go to court. 

 
Unfortunately, try as I might to convince Tracey to return to the collaborative process, 

she refused to do so. With her kids being so close to the age of majority, I really hope that she 
did not put them through unnecessary stress by hiring a litigator.  

 
* * * 

 
Having said all that, however, let’s return to the first half of this story. Did it bore you 

to read my thorough explanation of all of the divorce process choices? Don’t be shy to admit 
that it did. It can get tedious for the speaker, too, to repeat all of that information to every 
single consult who walks in. So, while attorneys should explain all of the process options to 
a potential client, that material need not always be delivered orally. I wrote War or Peace 
solely because I was tired of listening to myself. If you must say the same thing more than 
three times a week, you should write it down and hand it out instead. Now my assistant sends 
everyone the book before their first consult, with instructions to read at least the first 
chapter prior to our meeting. That way, we not only skip the mind-numbing part of the 
consultation, but we also find out whether the potential client does his homework! 

Either way, ensure that you alert potential clients to the process options, including 
collaboration. Pitch the process choices so that your clients know that you can choose your 
fate; collaborate! ® 
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Mediation, like CP, is a form of alternative dispute resolution that can keep divorcing 
spouses out of the courtroom. However, unlike CP, in which clients sign a disqualification 
provision requiring attorneys to withdraw if their clients decide to litigate, mediation 
participants negotiate in the shadow of litigation. Because there is always the possibility of 
litigation, attorneys must always proceed as though they will end up in court, constantly 
prepping for trial, threatening to go to court whenever things don’t go their way, stirring the 
pot, trying to make the opposing party look bad, and strategizing with their clients in a way 
that does not promote settlement. In this hostile environment, it’s amazing that spouses are 
even able to work out settlement negotiations. 

However, many mediated settlement agreements are the result of parties being worn 
down so far, or financial resources becoming so limited, that they have no choice but to settle 
to avoid the stress and expense of court. Also, without a mental health professional involved 
who better understands the developmental stages of children and who can help the spouses 
formulate a parenting plan that considers those stages, parenting plans often need to be revised 
as the children age. It’s no surprise that these parties usually end up in court for post-judgment 
matters because neither party was happy, or at least satisfied, with the settlement.  

Furthermore, unlike CP, mediations generally do not involve facilitators who are trained 
to be alert to behaviors that indicate when a spouse is reaching the end of his rope, needs a 
break, or, as in the next story, are being threatened by the other spouse during the mediation 
session.  

 
TEXTING UNDER THE TABLE 

(PITCH THE CHOICES II) 
 
Our client, Elizabeth, was a sexy, voluptuous green-eyed blond. She was intelligent, 

and she used her femininity in her career as a pharmaceutical sales rep. The doctors loved 
her. She flirted with everyone – men, women, young, old, it was just her personality. Her 
husband, Preston, was also an attractive man. He was dark, tan, and athletic. He had been a 
body builder in his younger years, and he still had rather large and defined muscles that 
bulged beneath his too-tight Polo shirts.  

When just looking at the couple, you could see why the two had been attracted to one 
another. They just looked good together. But beneath Preston’s sexy exterior was a violent 
man with a substance abuse problem. And although Elizabeth appeared to be very confident, 
when you peeled the layers back, her self-esteem had been shattered by years of physical 
and emotional abuse.  

During the couple’s marriage, Preston had consumed alcohol to excess on a nightly 
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basis. He got a DUI. He was a felon, having been convicted of an offense involving a firearm. 
He was frequently intoxicated in front of the children, even during periods when Elizabeth 
entrusted the children to his care in her absence. Especially when he was drunk, Preston 
would become angry and aggressive. While he was never violent toward the children. 
Elizabeth often had to hide bruises under heavy makeup. On an almost weekly basis, Preston 
physically abused Elizabeth, usually in the children’s presence. And almost every night, he 
would belittle and demean Elizabeth in their presence.  

Not only did Elizabeth worry that the children were learning this horrible behavior, 
but she dreaded the day when Preston would turn his anger toward them. Already, they were 
frightened and uncomfortable to be alone in his presence. Although Elizabeth had been the 
primary caregiver for the two young children since their births, and her job enabled her to 
work primarily from home, she often had to travel overnight, leaving the children alone with 
their father. Although she was extremely nervous about him watching the children overnight 
in her absence, overnight travel was absolutely necessary for her to work in her field in 
Florida. However, travel would not necessary in New Jersey because it was the United States 
hub for the pharmaceutical industry. Also, Elizabeth had family there, so she knew that 
getting a job there was her key to escaping her marriage. 

Elizabeth did not trust Preston, and for good reason. During their marriage, but 
knowing that their divorce was imminent, he had emptied a joint bank account containing 
approximately $47,000, proceeds from the sale of their home. When Elizabeth inquired as to 
where the money had gone, Preston informed her that he had deposited it in a bank overseas 
because he did not want her to waste it on lawyers. He told Elizabeth that he had spent 
approximately $11,000 of it on marital debts. The whereabouts of the remaining $36,000 
was never determined.  

Not surprisingly, once the parties separated, Preston acquired a new residence, as 
well as furnishings and belongings, despite being unemployed.  

Preston had also received a substantial severance package from his former employer 
during the course of the marriage. Elizabeth had no knowledge as to the contents of this 
package, and Preston never provided her with information about it even when the judge 
ordered him to do so during the divorce.  

Eventually Elizabeth’s position in Florida was relocated to New Jersey, and she saw it 
as her way to escape. Although she did look for a new position in Florida to keep her options 
open, she was unable to find other suitable employment. Actually, she did find one position, 
but it required her to travel significantly, and Preston refused to watch the children 
overnight. Elizabeth wasn’t comfortable with that thought anyway, so it was easy for her to 
decline that offer. 

Meanwhile, during a drunken fit, Preston went to the children’s school and acted 
inappropriately with the staff. He came on to one of the younger teachers and then yelled at 
another teacher who scolded him for acting improperly. Elizabeth was humiliated, and the 
children were asked not to return.  

The parties initially agreed that she should take the children with her to New Jersey 
so that she could continue her employment and be near her family. In fact, Preston initially 
suggested she relocate to New Jersey. He stated on numerous occasions that it would be in 
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the children’s best interest for them to remain with her should she relocate. He offered to 
allow her to relocate without objection as long as she agreed in writing to waive his child 
support obligation or to “pay him off” with a large cash payment. 

Then, unbeknownst to Elizabeth, Preston began consulting with a divorce attorney. 
Suddenly, he wasn’t so supportive of her move to New Jersey. Once his attorney advised him 
that he could be required to pay child support, despite an agreement otherwise with 
Elizabeth, he began to object to her move.  

Nevertheless, the wheels were already in motion, and Elizabeth, knowing that this 
was her only way out, left with the kids. On moving day, Preston petitioned for dissolution of 
marriage and served Elizabeth after she had relocated. At the same time, ex parte, Preston 
convinced a judge to enjoin Elizabeth’s relocation.  

At our hearing to dissolve the injunction, the judge temporarily permitted Elizabeth 
to relocate to New Jersey with the children: 

 
I don’t normally do this because a party should not feel that they 
can relocate without first asking the court’s permission, but I do 
believe that when Mrs. Preston made her plans, Mr. Preston 
seemed to be on board with her moving with the children.  
 

Frowning at Elizabeth’s husband, he went on: 
 
Mr. Preston, you are clearly trying to scare Mrs. Preston. You 
asked for custody, which you have every right to do, but in my 
opinion, you were doing it to just intimidate her. You petitioned 
for divorce on the day that she moved after you seemed to be in 
agreement with her relocation. You called her repeatedly saying 
she needed to bring all the children’s stuff to you so you and 
your new nanny could have it when I ordered the children to 
move in with you, despite that you couldn’t have known how I 
would rule. According to Mrs. Preston, whose testimony I find to 
be more credible, you even coerced her so, if she asked for child 
support, she would have no childcare and could not work in her 
field, therefore not being able to make enough money to support 
the family.  
 

Sighing, the judge concluded: 
 
Therefore, I am going to allow her to temporarily relocate with 
the children to New Jersey, and I hope that you can all work out 
the final arrangement. 

 
After that, and for nearly a year, Preston made no attempt to pay his share of the child 

support or childcare expenses, despite that he admitted to earning $71,000 annually. In 
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addition to shelter, food, daycare, and clothing, Elizabeth also provided health insurance for 
the children and paid the full amount of any uncovered medical expenses for them. She also 
provided the funds for any necessary daycare.  

Elizabeth was forced to rely on the kindness of her parents, who provided her and the 
children a place to live at a reduced rental rate. However, her income alone was still not 
enough to provide for the children.  

The parties mediated, and Preston continued his abuse and coercion of Elizabeth. She 
was scared, combined with the fact that she was dealing with helping her children adjust to 
a new environment and dealing with the normal depressed feelings that go along with 
getting divorced and living with a verbally and emotionally abusive alcoholic for six years.  

In the midst of this, Elizabeth signed an agreement. I later discovered that she had 
been under duress, blackmailed by Preston during the negotiations. Unbeknownst to either 
the attorneys or the mediator, Preston was sending intimidating texts to Elizabeth during 
the mediation: 

 
Listen you bi***, if you don’t agree to my proposal, I’ll make it so 
that you never see the kids. I’ll tell the judge all about what a slut 
you’ve become since you left and how you have a revolving door 
of men coming in and out of the house. No judge would give the 
kids to such a slut. 

 
When Elizabeth tried to ignore the threats, they escalated: 
 

I’ll take the kids, and you’ll never see them again. I can disappear 
easily. I have family and friends all over the world that would 
help me. You know it’s true.  

 
Elizabeth continued to ignore the texts, but she was rattled. He continued: 
 

You whined that I abused you before, but just wait. I’ll strangle 
every last breath of air out of you, and then you’ll never see your 
kids again. Is that what you want? Cause that’s what is going to 
happen, you little bi***. 

 
As a long-time victim of abuse, Elizabeth was easily convinced that Preston would 

make good on his threats. Because of this intimidation, Elizabeth felt forced to enter into an 
agreement wherein she waived child support completely. It also provided that, in the event 
that she ever sought such support, Preston would be entitled to alimony from her. I tried and 
I tried to convince her that she should not enter into such an agreement, but ultimately, it 
was her agreement to make. And I wasn’t aware of the coercion that was occurring in the 
very same room with me. Mind you, this was before texting was as common as it is today, 
and it never even crossed my mind that he could be threatening her from across the table.  

At the final hearing, the judge, who was already cognizant of the potential of Preston 
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to intimidate Elizabeth, refused to approve the agreement:  
 

I cannot sign this final judgment. As I’m sure that your attorneys 
told you, child support must be pursuant to the Florida Statute. 
Mrs. Preston’s waiver of child support is illegal and not in the 
children’s best interests. I’m ordering you to go back to 
mediation and come up with something else.  

 
Preston was furious, and he let it be known to Elizabeth by repeatedly calling her and 

yelling at her. 
  

I know it’s your fault that the judge didn’t sign the final 
judgment, you little bi***. If you don’t find a way around this, I’ll 
find a way for you, and you won’t like it. But, if we do it my way, 
you won’t be around any longer to complain to the judge. 

 
At the next mediation, Preston proposed an amendment to the agreement, in which 

he attempted to render the Elizabeth’s waiver of child support more palatable to the court. 
He proposed that Elizabeth would pay him bridge-the-gap alimony, in payments exactly 
equaling the child support payments to which she would have been entitled, until the 
younger child turned eighteen.  

Elizabeth refused to execute the amendment, and Preston sought to compel her to do 
so. We argued that Elizabeth’s waiver of child support was not in the children’s best interests. 
The issue of alimony was included in the agreement only to make the child support waiver 
acceptable. Based on their salary history, education, and the length of the marriage, alimony 
was not warranted at all.  

Preston had argued that he had a head injury that would make it impossible for him 
to earn what he used to earn. But he soon did. And he could not convince a doctor to 
document his alleged handicap. In fact, he had had problems at work due to his attitude and 
the way he talked to people before the surgery he claimed caused his injury. He stated in 
court that he made $90,000 in his last six months at IBM, after his alleged injury. Elizabeth 
was not aware of this money until the hearing when he admitted to it, because he had not 
contributed any of this money to their household. Preston had also told Elizabeth that his 
inability to get a decent paying job after he was laid off from IBM was probably due to his 
legal problems (the DUI and felony arrest).  

Additionally, there was no basis in fact for an award of bridge-the-gap alimony to 
Preston, especially one to last for fifteen years. Bridge-the-gap alimony was intended only 
for short-term assistance and should not be awarded for more than two years’ duration; it 
was intended to be used for legitimate short-term needs, such as to meet basic living 
requirements, not to make the waiver of child support by the other spouse acceptable to the 
court.  

The agreement specified four reasons for Elizabeth’s payment of bridge-the-gap 
alimony, at least three of which were directly related to the payment of child support, rather 



OPEN FOR BUSINESS: CHANGING THE WAY THE WORLD GETS DIVORCED 

86 

than to meet Preston’s basic living requirements. The two issues were therefore inextricably 
interrelated. If the waiver of child support was not in the children’s best interests, and 
therefore must be stricken, then the agreement to pay alimony must fail, as well.  

In addition, almost all of the parties’ circumstances had changed since they had 
entered into their original agreement. Preston had relocated to New Jersey, and the visitation 
providing for the parents living a thousand miles apart was therefore inadequate. Elizabeth’s 
salary had decreased, and Preston’s salary had increased, making the child support 
computation in the original agreement inaccurate.  

Elizabeth’s employment had changed, and she had therefore been required to place 
the children in daycare, the cost of which was not included in the child support computation 
in the original agreement. She was required to switch jobs because she was about to be 
placed on furlough again (which would mean half the pay due to no work) and, as a single 
mother, she needed to travel less. Plus, her new position was more stable than any other job 
she’d had in her career because she worked directly for the pharmaceutical company instead 
of a contracting company. Also, because her new position required full time hours, her travel 
expenses to bring the children to see their father were more than what was expected when 
the parties mediated. She could no longer work from Florida, so she was forced to buy an 
additional round trip ticket so she could go home and work while the children were visiting 
Preston. 

Elizabeth testified and presented evidence without objection at the hearing on 
Preston’s motion to compel her to sign his amendment to the marital settlement agreement 
that she had been defrauded (he failed to disclose his assets and his abilities during the 
process) and coerced by Preston throughout the process. Preston offered no testimony or 
evidence to contest Elizabeth’s assertions. The court found that Preston did coerce Elizabeth 
into entering into the original agreement and that she did not enter into that agreement 
freely and voluntarily. The judge ordered: 

 
The original agreement that I refused to enter as the final 
judgment is set aside due to Mr. Preston’s clear coercion of Mrs. 
Preston during mediation. He sent her intimidating texts during 
the mediation and coerced her throughout the process.  
 
She now refuses, as she should, to sign Mr. Preston’s 
amendment to the agreement because she knows that she 
should not have to pay alimony in a case like this. Due to the 
imbalance of power here, I don’t see how mediation would be 
fair. Therefore, I order that you attend a final evidentiary 
hearing so that I can determine what the final judgment should 
be. 

 
Preston finally got the point. Just two days before the final evidentiary hearing, he 

signed an agreement whereby neither paid alimony to the other, Elizabeth had a vast 
majority of the timesharing, and child support was pursuant to the guidelines. The judge 
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entered this agreement. 
Elizabeth has been living happily in New Jersey with her children ever since. Preston 

rarely visits, and when he does, he does not stay long. Although Elizabeth is sad that the 
children do not have the constant presence of a father in their lives, she is relieved that she 
was able to wrest them from the hands of her abuser. 

 
* * * 

 
In CP, the facilitator attends all meetings and knows how to encourage appropriate 

communication and recognizes the signs that silent intimidation may be occurring, and when 
to take a break, as well as how to uncover hidden coercion. While the foregoing story ended 
with a good result, this mediation was far from successful, despite the agreement reached, 
and landed in court anyway. Ultimately, a lot of the stress and attorneys’ fees could have been 
avoided if the clients had collaborated and a facilitator had been involved from the get-go. 

Make sure that you alert potential clients to the hazards of any process choice other 
than collaboration. 

Pitch the process choices to your consults so that they can choose to collaborate 
instead of being forced to mediate. Don’t mediate; collaborate! 


