
JORYN JENKINS 

59 

 
 
 
 
 
 
 

PASSIONATE PITCHES ARE MORE POWERFUL 
(EXPERIENCE IMPROVES PITCH I) 

 
Did you leave your first collaborative introductory training, enthusiastic about your 

future, not just because you would finally be helping families in an optimistic, non-
destructive way, but also because your career would now take off in a much more positive 
direction, surrounded as you will be by peacemaking professionals and appreciative, 
restructured families? Were you quickly disappointed as you tried unsuccessfully to 
encourage both clients to proceed collaboratively, and also professionals to invite you to join 
their collaborative teams, largely because you had no experience?  

How does one gain experience without clients and professionals trusting you, despite 
your lack of collaborative experience? Can’t they tell how well this collaborative practice 
thing will fit in with your personality and your life experiences? Can’t they see how 
wonderfully you’ll participate as a team member? Can’t they appreciate how valuable you 
will be as a collaborative professional helping them negotiate their interests, instead of their 
positions?  

This is the “catch 22” dilemma that most newly trained collaborative professionals 
face. It’s understandably difficult to convince a nervous client that he should try the 
collaborative process when you have never actually completed a collaborative case. And 
those professionals who boarded the collaborative train early have already found the 
teammates with whom they have enjoyed success working and may be leery of testing out 
new team members. They end up signing the vast majority of collaborative cases. Trained 
collaborative professionals who are unable to sign cases become discouraged and may even 
begin to badmouth the process, thereby keeping the circle of practicing collaborative 
professionals small and making it more difficult to spread the collaborative word as far and 
as wide as necessary to change the way the world gets divorced. 

We are told that, to be a collaborative success, we must completely buy in to the 
process. We must transform our firms into peacemaking entities. We must provide 
“unbundled services” to meet each particular client’s needs. We must shun all litigation 
because it is too challenging to constantly switch between a peaceful, collaborative attitude 
and a hostile, litigious perspective.  

But if all of your work experience is in litigation, and it is how you pay the bills, it can 
seem scary, and, frankly, unwise to simply shut down that portion of your practice.  

Then how else do you develop your professional reputation as a collaborator if you 
are still known as a bulldog litigator or expert? Why would other professionals trust you to 
act collaboratively, and why would potential collaborative clients even interview you if you 
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still have that bulldog reputation? Your reputation is one of your most valuable assets, is it 
not? Can you afford to discard it so casually?  

As enthusiastic about CP as you may be, consider that you might be the reason why 
your clients are choosing litigation instead of collaboration. You may be subconsciously 
causing their decision to litigate. When given the option, a rather significant percentage of 
clients will choose collaboration over litigation. While there are a few clients who really want 
to fight it out in court, the vast majority of divorcing people just want to resolve their matters 
as fairly, efficiently, and cost-effectively as possible. So, if some of your clients aren’t choosing 
to collaborate, consider that you may be the reason.  

How do you explain the process options? Does your passion for CP shine through? Or, 
when you explain it, does your inexperience show? Could this be what is driving your clients 
to litigation over CP?  

You’re probably thinking right now, “Well, yeah, I sound inexperienced when I explain 
CP, because I am!” But that really isn’t much of an excuse. There are many ways to gain hands-
on CP experience. Ask to observe one of your practice group’s teams. You will need to obtain 
permission from the entire team, including the clients, but many teams will understand the 
importance of observation and will allow you to be a silent observer. Or the “official” note-
taker and copy-maker. Because who doesn’t want “free help”? 

Volunteer to participate on a pro bono collaborative divorce team. If there isn’t such 
a project in your area, start one. That’s what I did, and it’s how I gained much of my initial 
experience. I also made valuable connections with my teammates; they come back and ask 
me to serve on teams for paying clients now.  

Ask a more experienced collaborative professional to mentor you. If your practice 
group does not have a mentor program, start one.  

Get educated. Attend as many CP trainings as possible. You will not only gain valuable 
knowledge and skills, but you will make important connections with collaborative 
colleagues. Read as many books as you can on the subject. Better yet, start writing blogs, 
journal articles, or even a book on CP. Your research and writing will make you an expert on 
the subject in no time. And once you are comfortable explaining CP to clients, more and more 
will sign up for CP over litigation.  

Bottom-line: be proactive in building your collaborative practice, rather than just 
passively waiting for it to come to you. 

Or perhaps you really aren’t that passionate about CP? Maybe you just see it as a nice 
alternative to litigation, but not something with which you can truly get on board. If so, when 
you explain CP, your ambivalence will be obvious, and it will be difficult to sign clients. If CP 
really just isn’t your thing, recognize that. There are still quite a few families who need 
litigators or expert witnesses. Not only do you want to attract clients who are a good fit 
personality-wise, you want those who share your values and who find the skills at which you 
are really good to be the most important ones for their attorney or their testifying expert to 
have. If your optimum skills make you an exceptional trial attorney or expert, but not a great 
collaborative practitioner, don’t force it.  

CP is not right for every professional. Don’t just try it because it’s the new thing that 
people are doing. It is important that the professionals who are practicing CP are the ones 
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who have great faith in the process. They are the ones who will be most successful and who 
will best drive our mission forward.  

To enjoy collaborative success, or really, any success, you must stand out from the 
crowd. Be an individual. Define what makes you different and communicate that to potential 
clients and other collaborative professionals. In marketing, we call this a “pitch,” but as 
professionals, we don’t like to view it that way. So, consider it your vision or your message. 
Who are you? What makes you special? What are your passions? What do you really care 
about? What are your values? How does CP mesh with those values?  

Learn how to communicate all of that fervently, and you will attract more of the 
clients you want.  

Determine who your ideal client is and what it is she needs from you. Your ideal CP 
client may be scared, hurt, and looking for guidance. Connect with her feelings and offer her 
hope. Ensure that the message she hears from you explains how you, and CP, will help her 
feel better and more secure.  

Practice your message daily (no, I’m not kidding), and adapt it as you and your 
practice changes. Your message should be something you can express in a short sentence 
that reflects your passion for CP and why your potential client can benefit from your services.  

Once you have defined this message, use it often in conversations, on your website, in 
your advertising, in your initial consultations, and wherever else it seems appropriate. You 
may want to trademark it, as I have trademarked Changing the Way the World Gets 
Divorced®. Every potential client should hear your pitch and understand that CP is a kinder, 
gentler way to get divorced. They are all potential CP clients, and, even if they choose 
litigation, they may have a friend for whom CP is right and to whom they will pass on your 
information if your passion for CP is apparent.  

And always remember to listen to your potential client. Most often, she just wants to 
be heard. So, put those active listening skills to work. Listen to what she says, and address 
how you can help. Rather than trying to “sell” her on CP, communicate your core message 
effectively, and if you both believe that you are the right fit, your collaboration will likely be 
a success. 
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OVERCOMING THE CP GROWTH PLATEAU 
(EXPERIENCE IMPROVES PITCH II) 

 
Collaborative practice sprang into being over 25 years ago. During its first couple of 

decades, it became interdisciplinary and then it grew in leaps and bounds, spreading 
throughout 24 countries on four different continents. This evolution is due, not only to the 
passion of its advocates, but also because a collaborative approach to dispute resolution just 
makes sense. Family disputes, especially, do not belong in a courtroom, and, often, so clearly 
require the skills of a mental health practitioner and financial professional.  

So why, despite the strong desire for an alternative to litigation and the happiness of 
most participants in the process, has the growth of CP plateaued in recent years? 

The reality is that most growth eventually hits a plateau. One of CP’s pioneers, Ron 
Ousky opines that the cause of the recent plateau in collaborative practice could be the 
following.12  

 
1. Plateau is a typical stage of cultural revolution after an initial 

growth spurt. 
2. CP threatens litigators because it takes away their business. 
3. The nature of CP puts its few unhappy participants back out into the 

legal community to retain litigators, who then only hear negative 
and misleading things about CP.  

4. Many collaboratively-trained professionals never learn how to 
develop a collaborative practice, are therefore never able to 
participate in a collaborative case, and ultimately become 
disillusioned with the process. 

5. Many collaboratively-trained professionals have only introductory 
training and few cases, and, therefore, do a mediocre job, thereby 
obtaining mediocre results, causing them to discourage clients 
away from collaboration. 

6. Many communities require that a full team be retained for a case to 
be considered collaborative. This limits the number of families who 
can afford CP. 

 
                                                           
12 Ron Ousky, What It Really Takes to Build a Collaborative Practice: Separating the Myth from Reality (Texas 
2015). 
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So how do we overcome this plateau and move CP forward so that it becomes the 
primary method in which families handle their domestic disputes?  

It is important that we maintain our CP brand. The element that sets CP apart from 
all other divorce processes is the disqualification clause. Practitioners must understand this 
concept and must be willing to offer other unbundled services that may not adhere strictly 
to the standard full team model. We should consider teams in which not all professionals are 
required and off-line meetings that not all retained professionals attend. We should only be 
concerned with the need of the clients, and, if a family does not need the full team, then we 
should be flexible enough to vary our team. CP must remain client-centered, and by 
demanding full teams, we are not allowing for a client-centered process.  

Further, practitioners must understand that CP involves a lot of hard work. Merely 
because we are not taking our client’s dispute into a courtroom for a judge or jury to resolve 
doesn’t mean that there isn’t a great deal of work to be done. While each professional focuses 
on his strengths, there is still overlap as the entire team attempts to deal with all aspects of 
the dispute (the legal, the financial, and the emotional). CP is the smart way out, not the easy 
way out. 

The more that all practitioners are truly passionate about CP, the more quickly we 
will all grow. To be successful, you must spend countless hours training and practicing, 
sometimes in pro bono and low bono cases. This will, of course, decrease your bottom line, 
but it will also increase your comfort with this new paradigm and your efficiency in its 
practice, as well as help to get the word out in all kinds of ways.  

It is also important to transition your firm away from litigation, which can be an 
intimidating prospect.  

Finally, Ousky instructs that we must do the following: 
 

1. Better understand what type of marketing is effective and how to 
incorporate such effective marketing into our practices; 
2. Help the public understand that CP requires a high level of skill; 
3. Do a better job connecting with our broader communities by 
promoting a concept of professionalism in how all process options are 
described; and 
4. Develop better relationships with our colleagues through a new 
common standard of professionalism. 

 
Most importantly, those of us who love CP must be realistic as to where we are 

currently and how we share our passion and market the collaborative concept going forward 
so that we are able to take CP to the next level.  

But anything worth doing requires hard work, passion, and commitment. It will pay 
off when you enjoy the collaborative practice of your dreams. 
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When opening your own peacemaking practice, it is important to explore different areas 
of practice that might be appropriate for collaborative. 

Especially with second marriages being so common today, many people wish they dared 
to ask for a prenuptial agreement but they do not. They do not, in part, because of the 
controversy and confrontation that asking for such an agreement would provoke. Just at the 
moment that two lovers are about to commit their lives to each other forever, one of them 
insinuates that “you don’t trust me!” and “you want an escape clause just in case?” 

Many of those who do require a prenuptial agreement only do so because their 
biological families insist on it. The firestorm created by those demands is more stressful and 
difficult to deal with than the distress created by requesting that one’s beloved suffer through 
the prenuptial agreement process. 

Hey, I’m a lawyer. When it came time for me to remarry, I would’ve liked to ask my 
husband-to-be for a premarital agreement, but I did not. I did not, because I knew that the only 
people who could assist me in reaching such an agreement back then (this was over 20 years 
ago) were trial lawyers. And trial lawyers, even inadvertently, raise issues that grow into 
problems that culminate in complications and hard feelings that may be impossible to heal.  

Most people would rather not go through the confrontational process of negotiating a 
prenuptial agreement with their beloveds. 

And here’s an interesting fact: most family lawyers will have nothing to do with 
negotiating a nuptial agreement. Why is that? This is not simply because such negotiations are 
often fraught with hard feelings on both sides, for which the lawyer is blamed. It is also because 
it is difficult to craft a financial agreement under those circumstances that will withstand 
subsequent attack. 

  
THE CHECK 

(PITCH THE PROCESS II) 
 
Because of my background in ethics and professionalism, I sometimes handle the 

occasional legal malpractice case. Sometime ago, a lawyer that I had had cases against in 
divorce court contacted me. “Joryn, I’ve got an unusual situation. My client got married when 
he was 32 years old and only worth about $1 million. His family insisted that he execute a 
prenuptial agreement with his soon-to-be wife, which he did. Now, it’s 15 years later, he and 
his wife are getting divorced, and his wife’s lawyer is attacking the prenup. And I can tell you 
that the lawyer who represented him during the negotiation process did nothing to protect 
him from his wife’s claim now that she was coerced into signing it.” 

I waited. I knew there would be more. He continued “my client has now asked his wife 
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for a divorce and, sure enough, her lawyer has zeroed in on the coercion and duress 
argument.” He cleared his throat. “He hasn’t filed a motion to set the prenup aside yet, but 
the only reason he hasn’t is because he is holding the threat of publicity over my client’s head. 
His family is very influential. He alone is now worth $88 million, never mind what his parents 
and brothers might be worth.” 

He went on. “I need you to come into the case, to represent my client’s interests with 
respect to the potential legal malpractice claim that I believe we have against his original 
lawyer.” 

At this point, I interrupted. “Who is . . . ?” We have a small family law bar here in 
Tampa, Florida. 

“It’s Emilio Perez.” 
“He still practicing, isn’t he?” I asked, thoughtfully. Ten years prior, I had leased space 

from Perez & Percy, a family law firm of just four lawyers. Good people, but Emilio had been 
around 65 years old even back then. I didn’t think that he had given up his practice and 
retired just yet. 

“Yeah, he’s still in the trenches. But I’m thinking he shouldn’t be. Shouldn’t have been 
back then. When he drafted this prenuptial agreement, 15 years ago, he was friends with my 
client’s family, close friends with my client’s parents; he knew that the fiancé was an alcoholic 
and a drug addict.” Now the alarms bells were going off. “Regardless, he failed to take any 
steps to ensure that she had legal counsel before she executed the agreement, that she was 
competent to understand what she was signing when she signed it, or anything else to 
protect the agreement from subsequent attack. He handed my client four copies of the final 
draft, which my client had approved, and then he told my client to have her sign all four 
copies. No instructions to provide her with counsel; no instructions to record the signing; no 
instructions to review the execution process with counsel and to ensure that she understood 
what she was signing. Nothing.” 

“Wow! What he was thinking?” 
“Apparently not much. On top of everything else, he was aware that the wedding was 

just two weeks away, and that my client intended to embark on a week–long cruise with the 
entire wedding party at the end of which the wedding ceremony was to take place, just prior 
to their debarkation on a European honeymoon.” He paused. “You can guess what happened 
next.” 

“His client waits to present his fiancé with the prenuptial agreement until just before 
the wedding ceremony itself, has it witnessed by two guests to the wedding, neither of whom 
is a lawyer, and now wants to enforce it?” 

“Yep.” 
“And she was drinking prior to signing the agreement, I’ll bet.” 
“Yep. And doing coke. She’d been drinking and doping the entire week and has 

girlfriends who are still girlfriends she claims will testify to that.” 
“How much did she agree to take in the prenup?” 
“Just $1 million.” 
“And how much is he worth now?” 
He repeated quietly, “$88 million.” 
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“Ouch. That’s got to hurt.” 
“Yes, it will.” 
Ultimately, my client’s wife retained me to investigate and to negotiate the attack on 

the nuptial agreement. After we did a minimal amount of additional discovery, deposing Mr. 
Perez, among others, my client settled the equitable distribution claim for $22 million, 
instead of the $44 million (50/50 split) that he was facing. But that’s still meant that he was 
$21 million down because of Mr. Perez’s negligence. 

So, I met with Mr. Perez. It was not easy for me to sit in his office, knowing what was 
coming, knowing that I was the messenger of some very, very bad news. He was a well-
respected member of our family law bar, and someone from whom I had rented space for 
years. It was difficult for me to do what I had to do. “Emilio, I’ve been retained to file a legal 
malpractice action against you. But I don’t want to do that. I would far rather negotiate 
something out of the public eye with your insurance company. You do have insurance, don’t 
you?” (Fifty percent of the lawyers in Florida do not carry legal malpractice insurance.)  

“Yes, I do,” he answered, quietly, looking down at his hands in his lap. 
“Can you provide me with the declarations page for your malpractice insurance 

coverage?” This would provide me with the salient details of his coverage. 
“I think I need to talk to a lawyer.” 
I had to respect that. I left him sitting in his office, staring at his hands. 
I tried the entire next week to reach him, without success. He was not returning my 

calls. I wanted to avoid filing suit, but he left me no choice. I filed a complaint and had it 
served on him, along with a proffer of settlement. This required his attorney to respond 
within a short period of time, usually a month, with either an acceptance or a denial. If he 
refused the offer, and I subsequently won the case along the lines of the offer that I had made, 
then the insurer would be responsible for any attorney’s fees I had incurred since the proffer 
had been made. 

His attorney called me less than a week later. “Joryn, you have to give me more time 
to do some discovery. I can’t determine whether to accept your offer of settlement or not 
without doing some discovery.” He sounded exasperated. 

“Bill,” I responded, patiently, “Ask your client whether he still has his file on the 
prenup agreement. He will tell you that he has misplaced it.” There was silence from his end 
of the phone. “I found this out during the discovery process in the underlying dissolution of 
marriage case. That fact alone gives me a case because he’s supposed to retain the prenuptial 
file specifically for this reason. And, without the file, he has no way to defend this legal 
malpractice case.  

“My client is out $21 million. I’m willing to settle for the policy limits, $1 million. My 
client will forgo any claim against Mr. Perez after that.” 

Eight days later, I received a check in the mail for the $1 million I had demanded. 
 

* * * 
 
Pitch the process’s application to situations other than divorce. 


